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Marine Oil Spill Preparedness and Response Regime 


Ife Purpose of the Report 


Section 660.11 of the Canada Shipping Act (CSA), requires that the Minister of Fisheries 
and Oceans review and report on the operations of 660.1 to 660.10 of the CSA, one year after the 
coming into force of this Act and every two years thereafter, to each House of Parliament -- 
particularly with respect to the capability of the response organizations (RO) to “meet the 
arrangements required by ships and oil handling facilities as set out in paragraphs 660.2(2)(b) 
and 660.2(4)(b)”. These paragraphs require that every Canadian ship (1.e., oil tankers of 150 or 
more tons gross tonnage and ships of 400 or more tons gross tonnage carrying oil as cargo or 
fuel) and every oil handling facility (OHF) that loads or unloads oil to or from a ship, have an 
arrangement with an RO to which a certificate of designation has been issued following the 
submission of a response plan which demonstrates the RO’s ability to meet the regulations 
respecting procedures, equipment and resources as published in the Canada Gazette, Part II, on 
August 15, 1995. 


This second Report to Parliament focuses first on Section 660.4, which deals with the 
certification and fee setting process, which resulted in several objections and a lengthy resolution 
‘ process, and then provides a clause by clause review of Sections 660.2 to 660.10 as required by 
the CSA. The first Report to Parliament was tabled in 1996. 


Me Background 


In August 1995, amendments to the CSA (Sections 660.1 to 660.10) led to the creation of 
an industry-funded and managed Marine Oil Spill Preparedness and Response Regime to ensure 
that the industry had the capability, under the leadership of the Canadian Coast Guard (CCG), to 
clean up its own spills. In line with the recommendations of the 1989 Public Review Panel on 
Tanker Safety and Marine Spills Response Capability, a 10,000 tonne response capability, 
funded by industry, was established to cover marine regions south of 60° N latitude in Canada. 
In addition to this 10,000 tonne response capability, maintained by certified response 
organizations (either independently as on the west coast or through mutual aid agreements as on 
the east coast), the amendments also require that ships have oil pollution emergency plans on 
board and that designated OHFs have both emergency plans as well as equipment and resources 
on-site to immediately contain and control an incident at the facility. As of July 31, 1998, there 
were 335 designated OHFs (south of 60°N latitude) in Canada. 


Besides this industry capability, CCG also maintains considerable preparedness capacity 
independent of this regime. CCG’s capacity serves as a safety net to the industry regime, an 
immediate response capability where required, as well as a response capability for offshore spills 
and spills north of 60° N latitude. With respect to the industry regime itself, CCG is responsible 
for ensuring that, through the certification process, the ROs meet the standards set out in the 
regulations and for monitoring the thoroughness of industry clean-up operations and the 
effectiveness of the regime. As part of its regulatory capacity, CCG ensures the adequacy of the 


standards and regulations. Figure 1 provides a diagram of how the system is supposed to work in 
the event of a spill: 


Oil Spill Preparedness and Response 


Gov’t role: Governance; national and regional planning; monitoring and oversight; specialized capabilities and 
safety net capacity 
Figure 1L_ Industry role: Fund capacity and response; operational management of response; partner in managing system 


* As the Federal Monitoring Officer, CCG oversees oil spill response activities to ensure that they are being carried out 
effectively. It takes over the management of a response, as On-Scene Commander (OSC), where the polluter is unable, 
unwilling or unknown. 


SE Establishment of the industry regime 


Designated OHFs and certified ROs make up the major portion of the current industry 
marine oil spill preparedness and response regime, which is intended to provide capacity to 
respond to, principally, ship-source spills and spills at OHFs. Under the existing standards, any 
facility which loads or unloads oil (as fuel or as cargo) to or from a ship, at a transfer rate of 150 
cubic metres per hour or more, can be designated as an OHF and must maintain equipment and 
resources on-site to provide for an immediate response capability. An OHF’s emergency plan 
must demonstrate that, for the initial response to an incident, the equipment and resources 
required to contain and control an incident can be deployed within one hour. In addition, OHFs 
are also required to have an arrangement with a certified RO to provide for a spill response 
capability of up to 10,000 tonnes. 


ROs are certified for a three-year period. In order to obtain certification, ROs must 
submit a response plan to CCG demonstrating that they meet the requirements as set out in the 
regulations and standards. Between October and November 1995, five ROs applied for 
certification. All five met the requirements and were certified by CCG, for a three-year period, 
as meeting a 10,000 tonne oil spill response capability and providing coverage in all Canadian 


waters, south of 60° N latitude (see Annex 1 which demonstrates the coverage provided by each 
of the ROs as well as the location of their equipment depot sites): 


e Western Canada Marine Response Corporation (WCMRC), covering primarily the Pacific 
coast, was certified on October 3, 1995; 

e Great Lakes Response Corporation (GLRC), covering primarily the Great Lakes, was certified 
on November 1, 1995; 

e Eastern Canada Response Corporation (ECRC), covering primarily the St. Lawrence and the 
Atlantic coast, was certified on November 9, 1995; 

e Atlantic Emergency Response Team (“Alert”) Inc., covering primarily the area surrounding 
the Port of Saint John, New Brunswick, was certified on November 9, 1995. Alert’s 10,000 
tonne capability is achieved through a mutual aid agreement with ECRC. 

e Point Tupper Marine Services (PTMS), covering primarily the area of Port Hawkesbury, Nova 
Scotia, was certified on November 9, 1995. PTMS’ 10,000 tonne capability is achieved 
through a mutual aid agreement with ECRC. 


The certificates of designation for these ROs expire this fall. All of them have applied 
for certification for an additional three year period. Following review and approval of updated 
emergency response plans, the Minister of Fisheries and Oceans may issue new certificates of 
designation covering a three year period from 1998 to 2001. 


4. Industry funding of the regime 


The industry regime is based on the fundamental principle that potential polluters share in 
the costs of their own preparedness capacity. Accordingly, when ROs submit their response 
plans for certification, they must also submit a list of proposed fees that ships and OHFs will be 
required to pay as part of their arrangements with the RO. Although the arrangements are private 
contracts between the ROs and their clients, Section 660.4 of the legislation does provide a 
mechanism for ensuring that the fees proposed by the ROs are fair and equitable. 


Pursuant to the legislation, the fees submitted by the ROs are then submitted for 
publication in the Canada Gazette, Part I. Within 30 days of publication, any interested person 
who believes that the fees are not fair or equitable may file a notice of objection with the 
Minister, stating the reasons for the objection. The Minister may then appoint a person or 
persons, with all the powers of a commissioner under the /nquiries Act, to hold an investigation 
into the fairness and equity of the proposed fees. Whether or not objections are filed, the 
Minister, under Section 660.4(8) must approve or amend the proposed fees, either as 
recommended by an investigative report or otherwise. 


On September 16, 1995, when the proposed fees submitted by the ROs were published in 
the Canada Gazette, Part I, they were made up of three components: initiation fees; registration 
fees; and the Bulk Oil Cargo Fee (BOCF) which is levied on each tonne of oil transshipped by 
water in Canada (see Annex 2). Immediately following publication, the fees were subject to 31 
objections. 


In response to these objections, the Minister of Fisheries and Oceans appointed a three- 
member investigative panel, chaired by Dr. Edgar Gold, Q.C., on March 5, 1996, to examine the 
fairness and equity of the proposed fees. After conducting extensive hearings with all ROs and 
objectors between March and June of 1996, the panel submitted its report to the Minister of 
Fisheries and Oceans on August 26, 1996. 


A. The Investigation Panel Report on RO fees 


The initial mandate of the Investigation Panel was to investigate the fairness and equity 
of the fees proposed by the five ROs. However, following a court challenge, the panel’s mandate 
was widened to include the examination of any issue that had a bearing on the fairness and equity 
of the fees. In its final report, submitted to the Minister on August 26, 1996, the panel 
concluded that “the proposed oil spill response fee structure is unworkable as it does not meet 
even the most basic fairness and equity criteria required by the Canada Shipping Act.” The 
Panel also found that: 


“The Canadian Coast Guard had abrogated its responsibilities in this critical area. 
Ensuring oil spill response capability in Canada must always be the sole responsibility of 
the Canadian Government and is a role that cannot be delegated. Furthermore, by simply 
handing over the proposed regime’s fee collection system to those who will actually 
provide the capability, the Government has created a monopolistic utility without 
regulatory safeguards. Given that the five existing response organizations are either 
wholly owned or have links with the major oil companies, it is clear that the true 
government-industry partnership envisaged by the Brander-Smith Panel, cannot be 
attained. This simply means that many other users of the system are forced by law to 
enter into contractual arrangements which are neither fair nor equitable. As a result, it 
can be confidently predicted that unless fundamental changes are made in this regime, 
objectors will continue to seek recourse in the courts.” 


Flowing from this conclusion, the Panel made 11 recommendations aimed at re- 
establishing CCG’s principal role in this area and restructuring both the fees and the regime. 
Specifically, the Panel recommended that: 


1. A National Spill Response Agency should be established by a truly integrated public- 
private partnership between the Canadian Coast Guard, the oil and shipping industry and 
response organizations, both oil industry-owned and others, with the purpose of creating 
and directing a fully integrated, effective and economic total response system. 

2. There should be a single, national fee structure applying to the whole country, except the 
Arctic. 

3. Fees should be collected by an independent, national agency. 

4. The national agency collecting the fees will contract with the Response Organizations to 
provide levels of response capability needed to meet Canadian Coast Guard standards. 

5. The fee structure should be based on the key elements contributing to the risk of a spill. 
While primarily related to the quantity of oil transported by water, it should also broadly 


reflect the variation in the level of risk due to other components of the oil transport and 
handling system. 

6. Oil-related fees will be based on the quantities of all oil loaded and the number of 
loadings on vessels in Canada, for whatever purpose, plus imported oil unloaded from 
vessels in Canada. 

7. Oil- and handling-related fees should reflect the difference in environmental risk between 
persistent and non-persistent oils. 

8. Oil tankers over 150 Gross Registered Tonnes (GRT), and all vessels other than oil 
tankers over 400 GRT, that carry oil as cargo or as fuel in, or entering, Canadian waters 
would require a Canadian Oil Spill Response Capability Certificate, issued by the 
Canadian Coast Guard, and for which an annual fee would be payable. Vessels using 
non-persistent o1l for bunkers would pay one third of the standard fee. 

9. All Canadian designated oil handling facilities would require a Canadian Oil Spill 
Response Capability Certificate, issued by the Canadian Coast Guard. 

10. At an early date, the Canadian Coast Guard should give consideration to the requirement 
for transitional arrangements in order to move to a new fee regime. 

11. A permanent dispute resolution process will be required to be put in place. 


B. Response to the Investigation Panel Report 


The government agreed that stronger and more effective governance of the regime was 
necessary. However, it did not proceed with the establishment of a National Spill Response 
Agency that would set and collect a national fee. It should be noted that the Panel’s investigation 
took place only one year after the regime, developed in consultation with the industry, was 
established. And, given that the principles and structure of the Agency recommended by the 
Panel was fundamentally different from the existing regionally-based regime, CCG proceeded 
with further review and consultations before considering major changes which would involve the 
repeal of existing legislation. 


The Investigation Panel’s report served to underline a number of issues which needed to 
be addressed if the current regime was to be an effective and efficient component of Canada’s 
overall oil spill preparedness and response system. Its recommendations highlighted the need to 
examine both financial and governance issues associated with the regime. However, the Panel 
did not make any specific recommendations on the fees proposed by the ROs; and the Minister 
was nevertheless obliged, by the CSA, to either approve or amend the fees. 


In November 1996, in order to provide the Minister with additional information for a 
decision on the fees, CCG commissioned a financial review of the cost structures of the ROs. 
The review was completed in December 1997. 


(Ce Addressing the fee-related issues 


On April 3, 1998, the Minister announced his decision to amend the fees proposed by the 
ROs and to proceed with two separate tracks of consultations to address the financial and the 


governance issues raised by the Investigation Panel Report. While the decision recognized that 
Canada is much better prepared to respond to a major oil spill than it was a decade ago, it also 
recognized that significant improvements were necessary to strengthen the management of the 
regime and to ensure a national system of prevention, preparedness and response capable of 
effectively coordinating both public and private sector resources and capabilities. 


1. Amending the fees 


The amendments to the fees announced by the Minister represented a 30% reduction to 
the proposed $30 million annual costs of the regime to users based on existing volumes (see 
Annex 2). Specifically, the reductions in the BOCF for four of the five ROs ranged from about 
23% to about 68%. Further, the fee for asphalt shipments was reduced by an additional 50%. 
Some of these reductions were proposed by the ROs and the shareholders. The BOCF varies 
from region to region because the fees are calculated based on the costs of preparedness against 
the volume of oils transported by water within the RO’s Geographic Area of Response (GAR), 
i.e. its area of coverage. This formula was developed during the industry-initiated Marine 
Environment Protection Plan (MEPP) consultations (1992-1995) which led to the establishment 
of this regime. 


In addition to the reduction in the BOCF, the decision on the fees also introduced an 
industry-initiated “multiple GAR” annual registration fee which placed a maximum of $750 to be 
paid by ships navigating through several GARs. This adjustment responded to several 
objections. 


The decision to amend the fees helped ensure the continued financial stability of the 
regime while CCG proceeded with consultations on financial and governance issues. No court 
challenges were made in response to the Minister’s decision. 


ii. Resolving the financial issues 


Consultations, aimed at addressing the financial issues associated with the regime, took 
place in Toronto from June 1-5, 1998. These consultations brought together shareholders who 
had invested in the regime, users who pay the fees and the ROs who provide the preparedness 
capacity and levy the fees, to resolve these issues amongst themselves. The consultations were 
primarily aimed at achieving consensus on a fee formula for the BOCF and standards for 
transparency, and recommending a speedier process for resolving fee-related issues. 


Following five days of consultation, most participants agreed to maintain the existing fee 
formula (see Annex 2) and to continue to work together to develop standards for transparency 
and a resolution process for fee-related issues. Meetings and discussions between various 
participants continued throughout the summer. By the end of July, substantial agreement had 
been reached on transparency standards with respect to RO operations and the fee setting 
process. An industry proposal for a speedier process for dispute resolution is still under 
discussion. Below is a brief outline of the proposed standards for transparency: 


e With respect to operations: 

e The ROs will provide quarterly financial and operating information circulars to their 
members and make available, to members, annual audited financial statements as well 
as a 5-year plan with sufficient information to explain anticipated changes in the rate 
base. 

e The ROs will establish a Members Advisory Committee with which it will consult as 
required. 

e The ROs will establish a Members Handbook containing information on access to 
information, reporting procedures and billing and collection procedures. 


e With respect to the fee setting process: 

e The ROs would undertake a pre-publication fee consultation process which would 
include: an announcement to all members of the intention to apply for a proposed fee 
(either new or amended) and the date, time and place at which the RO would be 
willing to meet with members and interested persons to discuss the intended 
application; and, the availability of a fee justification document to members which 
would include the manner in which the fee was calculated and supporting financial 
information. 

e The fee application process would remain essentially the same, with the RO 
submitting the proposed fee to the Minister of Fisheries and Oceans for either 
approval or amendment. As is currently the case, the proposed fee would be 
published in the Canada Gazette for a 30-day comment period. The application 
would set out the terms and conditions of the fee and would be supported by 
certification of an auditor that the fee was derived in accordance with the approved 
fee setting formula. 


Based on this proposal, CCG has issued guidelines to stakeholders to ensure clarity with 
respect to the fee approval process this fall. This should provide the basis for a timely decision 
on the fees during the upcoming certification process. 


D. RO capability to meet the arrangements required by ships and OHFs 


Under Sections 660.2(b) and 660.4(b), ships and OHFs are required to have an 
arrangement with a certified RO. ROs receive certification from CCG following a review of the 
response plan submitted as part of their application. The response plan provides detailed 
information on the RO’s procedures, equipment and resources to meet the tiered response 
capabilities set out in Section 2 of the Response Organization Standards which specify the time 
within which an RO must respond to a spill of a specified quantity, as set out below: 


The standards also set out the number of metres of shoreline to be treated each day during a 
response operation and the number of days required to complete on-water recovery operations. 


Among other things, the ROs’ response plans must also describe: the training provided to 
employees and volunteers who may be involved in responding to a spill; the oil spill exercise 
program which they are required to hold within their three year certification period to 
demonstrate their effectiveness; a listing of the response equipment, including bird-scaring 
equipment; and, the measures they will take to protect and treat environmentally sensitive areas 
and to support the wildlife rehabilitation efforts of third parties. Below is a brief review of the 
ROs’ training, exercise and response activities. 


i. Training 


As part of the requirements for certification, the ROs must provide response training to 
employees, contractors as well as volunteers. Over the past two years, the ROs have provided 
specific types of training to over 1000 individuals. The various forms of training include: spill 
management training (mostly provided to employees); equipment and technical training, 
including bird-scaring equipment (mostly provided to contractors); shoreline clean-up (mostly 
contractors and volunteers); bird capture and oiled bird management (mostly volunteers); and 
health and safety training (provided to everyone taking part in a response operation). Following 
the current certification process, CCG will be reviewing the standards to ensure greater clarity 
and consistency in the types of training provided by response organizations. In addition, 
measures to evaluate the results of the training will also be developed. 


ll. Exercises 


Under the regulations, ROs are also required to conduct exercises to demonstrate their 
effectiveness. Since certification, all five ROs have conducted or participated in a 10,000 tonne 
tabletop exercise. In addition, smaller exercises demonstrating the effectiveness of their 
procedures, equipment and resources were also conducted by each of the ROs. These included 
exercises demonstrating the ROs’ capabilities to respond to tier 1 to tier 3 level spills. CCG will 
be reviewing these standards to ensure their adequacy and to strengthen the requirements. 


ill. Wildlife response activities 


Under the current regulations, ROs are required to list the equipment they have available 
for scaring birds from oil spills and of the measures available in support of the wildlife 
rehabilitation activities of other parties. All of the ROs either maintain or have access to bird- 
scaring equipment and support or provide training in this area. In addition, WCMRC also 
maintains a response trailer for bird cleaning, supports and trains a wildlife response volunteer 
group (the Boundary Bay Oil Spill Society) and is a member of the Oiled Bird Working Group 
(made up of both government and non-government agencies) which supports the rehabilitation of 
oiled wildlife. GLRC & ECRC, under the management of the Canadian Marine Response 


Management Corporation (CMRMC), also maintain a van trailer, at the Dartmouth Response 
Centre, dedicated to wildlife support and provide training for bird hazing activities. 


While some support for wildlife response activities are in place as required under the 
regulations, there may be a need for further investment in these activities, as indicated by some 
wildlife organizations as well as some Members of Parliament. Accordingly, in a discussion 
paper on proposed adjustments to the regime, CCG is proposing to review the existing 
regulations to more firmly incorporate environmental contingency planning into the regime. A 
copy of the discussion paper is available from CCG. 


Iv. Oil spill response activities 


CCG figures for 1996 show that, of the 262 reported incidents which required clean-up 
activities, 119 of them were responded to by the polluters themselves. This is an intended effect 
of the legislation and is the reason why ships are required to have plans and OHFs are required to 
have equipment and trained personnel on-site to respond immediately. Of the 143 remaining 
incidents, the ROs and/or their sub-contractors responded to about 18%! of those incidents. CCG 
and/or independent contractors have responded to the remaining incidents. This reflects the fact 
that a number of these incidents were minor ones which could be quickly handled by CCG who 
are normally the first on the scene. 


V. Response management 


As noted above, ROs are presently used for a relatively small percentage of relevant 
clean-up activities in Canada. The market for response services includes the ROs, independent 
contractors, the polluter and CCG. In order to encourage greater use of the ROs for response 
activities, CCG is developing the following policy: 


e Inthe event of a spill, the polluter is responsible for response, with CCG playing a 
monitoring role. If CCG sees reason to intervene to protect the environment, it does so. 

e Where the polluter is effectively directing the response, the decision to use the RO or an 
independent contractor belongs to the polluter. 

e In cases where the polluter seeks guidance from CCG, CCG will advise the polluter to invoke 
its arrangement with the RO or, where there is no arrangement (1.e., where the oil tanker is 
less than 150 tons gross tonnage or where the ship is less than 400 tons gross tonnage), to 
contact the RO in the area. However, the decision to invoke the arrangement or use the RO 
rests with the polluter. 

e In cases where CCG takes on direct management of response, it will contract with the RO 
wherever possible. 


' Figures from the ROs themselves indicate a higher response activity rate due to several factors including the fact 
that RO data may include response to spills outside of CCG responsibility, i.e. land-based spills; preventative 
measures that are not reflected as response in CCG data; and, that some incidents may not have been reported. 
CCG is reviewing its information and data collection systems to ensure greater consistency and accuracy in 
reporting. 


e In cases where immediate action is required, or where the capability does not exist within 
RO/contractor resources or in exceptional circumstances, CCG will continue to use its own 
equipment. 


vi. Payment of response 


Under this regime, the polluter is responsible for the costs of response, and CCG is 
responsible for protecting the environment by monitoring response activities to ensure that the 
clean-up is being carried out effectively. However, in cases where the polluter is unknown, 
unwilling or unable to respond, CCG assumes the OSC as an extension of its responsibility to 
protect the environment. As a consequence of this intervention, CCG immediately assumes 
responsibility for the payment of all response costs and must attempt to recover them later from 
the polluter, the polluter’s insurer or an appropriate fund. This process sometimes takes several 
years and may involve litigation; usually resulting in CCG not recovering its full response costs. 
When taking into account additional associated legal and administrative costs involved in the 
recovery of its response costs, this process places an unacceptable burden on CCG resources and 
budget, and the taxpayer. CCG is currently reviewing options to address this problem. 


vii. Conclusion 


While this section briefly outlines the ROs’ ability to meet the arrangements required by 
ships and OHFs, it also indicates that improvements are necessary, particularly in the use of the 
ROs to respond to incidents. Better CCG and RO integration in planning and equipment 
placement as well as spill management is required. Annex 3 indicates, by region, the depots 
where certified ROs have equipment located to provide for quick response in the event of an oil 
spill. The maps also indicate the depots held by CCG as well as independent contractors. 


6. Specific review of Sections 660.2 to 660.10 of the CSA 


A. Requirements for ships and OHFs (Section 660.2(2) and 660.2(4)) 
i. Ships (Section 660.2(2)) 


Under the legislation, ships (oil tankers of 150 or more tons gross tonnage and any ship of 
400 or more tons gross tonnage that carries oil as cargo or as fuel) conducting business in 
Canadian waters south of 60° N latitude are required to have an arrangement, for which they pay 
fees, with a certified RO. They are also required to have on board a shipboard oil pollution 
emergency plan and a declaration which identifies the ship’s insurer, confirms the existence of an 
arrangement with a certified response organization, and identifies every individual authorized to 
invoke both the arrangement and the shipboard oil pollution emergency plan. 


Approximately 4,000 arrangements are currently in place between ships and one or more 
of the five certified ROs, depending on their area of operation. As a matter of course, CCG’s 
Marine Communication and Traffic Service operators question a ship with respect to an 


arrangement as it enters Canadian waters south of 60° N latitude and Transport Canada’s port 
state surveyors inspect ships on a sample basis for compliance with a range of safety 
requirements, including the requirement to have an arrangement. No charges have been laid 
under this provision. 


In the Strait of Juan de Fuca, a specific issue with respect to multiple regime requirements 
has been raised as a result of new legislation introduced by the State of Washington. Under the 
legislation, vessels transiting state waters are required to file a response plan or pay a fee for 
coverage provided by the Washington State Maritime Cooperative (WSMC). While the pre- 
transit fees associated with the requirement have been waived for Canada-bound vessels since its 
inception, WSMC had indicated that it would lift the waiver as there was no assurance that 
vessels outbound from the U.S. would be afforded a similar waiver by the Canadian RO. The 
industry has resolved this issue on a temporary basis. However, the Department of Fisheries and 
Oceans (DFO) is working with the Department of Foreign Affairs and International Trade to 
reach a long-term solution with the Government of the United States. 


ii. Oil Handling Facilities (Section 660.2(4)) 


Section 660.2(4) requires that designated OHFs have an arrangement, for which they pay 
fees, with a certified RO. In addition to these arrangements, OHFs must also have an oil 
pollution emergency plan in place to respond immediately to an incident as well as an on site 
declaration which describes the manner is which the operator will comply with the regulations, 
confirms that an arrangement with an RO is in place and identifies every individual authorized to 
invoke both the arrangement and the oil pollution emergency plan. 


As of July 31, 182 of 335 designated OHFs (south of 60° N latitude), which load or 
unload oil from vessels in Canadian waters, have an arrangement with a certified RO. Most of 
those still without an arrangement are small logging camps on the west coast. Concurrent with a 
review of the designation criteria, DFO is proceeding with designating additional facilities and 
CCG Pollution Prevention Officers across the country are visiting all designated facilities to 
ensure that the required arrangements and emergency plans are in place. Since the creation of 
this regime in 1995, no OHF has been charged with failing to comply with the regulations. 
Pursuant to subsection 660.2(8) of the CSA, the names of designated facilities are published in 
the Canada Gazette. 


B. Duty of ships & designated OHFs to implement oil pollution emergency plans 
(Section 660.3) 


Under Section 660.3 of the CSA, both ships and designated OHFs are required to take 
reasonable measures to implement their oil pollution emergency plans in the event of an oil spill. 
The CSA has been successful in encouraging polluters to manage response activities in an 
effective and responsible way. However, several issues remain which will be a priority for CCG 
management during the next two years. These include: 

e Increased spill response by ROs, as noted above; 


e Work with shipping associations, and through international fora, to ensure better 
understanding of the responsibilities of offshore shipowners under the CSA; 

e Continued monitoring by CCG of every incident, to ensure that where a polluter is unwilling 
to accept responsibility, CCG will immediately take action; 

e And, resolution of the response payment problem, cited above, so that the polluter, its agents 
or its fund pays the full costs of such CCG intervention. 


CG: RO certification (Section 660.4 & 660.5) 


Section 660.4 describes the process for issuing a certificate of designation to an RO. As 
outlined above in section 3 and 4 of this report, five ROs were issued a certificate of designation 
in 1995 following submission of a response plan accompanied by a set of proposed fees to fund a 
10,000 tonne preparedness capability in all Canadian waters south of 60° N latitude. During this 
period, no certificate has been revoked pursuant to Section 660.5 of the CSA. 


D. Standards (Section 660.6, 660.7 & 660.8) 


Since the publication of the RO Standards and the OHF Standards in 1995, no new 
standards have been introduced. However, following the current certification process, CCG will 
be undertaking an evaluation of the equipment inventory held by both the ROs and CCG, and 
strengthening its data collection system with the aim of conducting a thorough review of the 
existing standards, as already indicated in this report. Clearer guidelines for the interpretation of 
the standards will also be developed to ensure greater consistency across the country. The results 
of this ongoing standards review will form a specific item in the Report to Parliament for the 
year 2000. 


E. Regulations (Section 660.9) 


Since the establishment of the regime in 1995, no new regulations have been introduced. 
However, CCG is planning to introduce measures to allow some regulation with respect to 
preparedness fees as a result of the difficult and lengthy process of amending the fees proposed 
in 1995. An amendment to the CSA will be required to give the Minister authority to introduce 
some financial regulation. Any such regulation will be based on the formula and transparency 
standards developed by the industry as mentioned above in Section 4. In addition, CCG is also 
proposing to review the existing regulations with respect to wildlife response activities, as 
mentioned in Section 5 of this report. 


F. Regional Advisory Councils (Section 660.10) 


In 1995, pursuant to Section 660.10 of the CSA, the Commissioner of the Coast Guard 
established six Regional Advisory Councils (RACs) representing the different marine regions 
across the country: Pacific, Arctic, Central (covering the Great Lakes), Laurentian (covering the 
St.Lawrence), Maritimes, and Newfoundland. Members, appointed by the Commissioner, are 


intended to represent a broad range of interests from both the industry as well as the general 
public. 


Over the past two years all six RACs have met several times and have provided a few 
recommendations to the Coast Guard on a range of issues. All have held the required annual 
public meeting in the region they represent. In addition, all of the RACs have been consulted by 
CCG as it developed a discussion paper on governance issues aimed at strengthening the 
management of the regime. And, they will play a primary role as consultation, based on this 
discussion paper, gets underway -- specifically with respect to providing advice and holding 
public meetings in each region. 


The role and membership of the RACs are also part of CCG’s review of governance 
issues associated with this regime. The discussion paper proposes to strengthen the role of the 
RACs as a mechanism for ensuring public accountability. Specifically, their mandate will be 
clarified to focus on a single major question: “Is preparedness adequate in this region?” In 
answering this question, the RACs will be expected to request and receive information from both 
the ROs and CCG. In addition, the current membership of the RACs is heavily weighted toward 
oil and shipping interests and the ROs. As members’ terms expire this fall, efforts will be made 
to appoint individuals (as well as OHFs and shipping interests) representing a wider range of 
interests potentially affected by a spill, including community-based organizations, fishing 
interests, aboriginal interests, environmental groups, port authorities, local businesses or business 
associations potentially affected by a spill, tourism associations or agencies, and local 
government agencies. In its discussion paper, CCG is proposing that the ROs never be voting 
members of the RACs, but be required to attend all meetings to provide information and advice 
(CCG acts as a secretariat to the RACs.) It is also recommending that the RAC Presidents be 
part of a proposed National Advisory Council which will bring together both public interest and 
management concerns in a forum for policy discussion and greater integration of the various 
elements which make up Canada’s national system of oil spill preparedness and response. 


Under the current regime, RACs may make recommendations to the Commissioner of the 
CCG, the Minister of Fisheries and Oceans, the Standing Committee on Fisheries and Oceans 
and the Standing Committee on the Environment on matters affecting the regime and on policy 
issues affecting regional preparedness and response. They can request information from both 
CCG and the ROs on equipment placement, plans, resources, costs, training, exercises, or 
reviews undertaken of response operations. Through their ability to report directly to the 
Minister or the Standing Committees, RACs have the power to hold the regime accountable to 
the public. 


fl Conclusion 


This industry regime is one part of Canada’s overall system of oil spill prevention, 
preparedness and response. At the outset, it has been faced with a major issue over its structure 
and purpose as a result of objections to fees and the recommendations of the Investigation Panel. 
However, it is important to note that significant achievements in preparedness have nevertheless 


been attained and that, as a result of this regime, the industry now has the capacity to respond to 
a spill of up to 10,000 tonnes in any marine region in Canada, south of 60° N latitude. This is in 
addition to the CCG’s capabilities which serve as a safety net to this regime, an immediate 
response capability as well as a response capability for offshore spills and spills north of 60° N 
latitude. The demonstrated ability of industry stakeholders to work together and resolve the 
financial issues associated with the funding of this regime bodes well for the future. 


While issues related to the industry funding of the regime are very near resolution, a 
number of issues with respect to its management still remain outstanding. Some of these were 
raised by the Investigation Panel. CCG’s discussion paper on governance issues and proposed 
solutions aims to put in place a structure that will strengthen the government’s ability to manage 
all of the country’s resources (both public and private), in an efficient and integrated manner and 
with a greater degree of public accountability. The goal is to continue to build on and improve 
Canada’s oil spill preparedness and response system to better protect our communities and our 
marine resources. The paper forms the basis of further consultations with the RACs and other 
interested stakeholders. 


Over the next two years, CCG will review the results of both the commercial and 
governance consultations and will proceed with amendments to the CSA to enable the 
government to strengthen the management of the existing regime. Regulatory changes will 
likely be introduced and standards and procedures will be reviewed to ensure that CCG has the 
right monitoring tools to assess whether or not existing regulations are sufficient to ensure a 
quick and efficient response to an oil spill anywhere in Canada. Below are some of the key 
milestones the government is hoping to achieve within the next two years: 


i. Introduction of legislative amendments: 


e To enable the government to introduce financial regulation and to ensure the long-term 
stability of the regime. 

e To enable the government to strengthen existing regulations in other areas, 1.e., wildlife 
response. 

e To solve the problem of immediate payment for CCG’s response activities. 
Further legislative amendments may be developed following consultation on governance 
issues with stakeholders and other interested parties. 


ii. Standards 


e Strengthen the existing standards in some areas. 
Develop clearer guidelines for the interpretation of the standards. 
Review the existing standards to ensure national consistency and to ensure that mechanisms 
are in place to strengthen them when required. 

e Review the CCG’s existing tools to ensure that an effective system is in place to monitor the 
RO activities. 


iii. Training and exercise 


e Develop and conduct a major joint exercise involving the actual deployment of equipment 
during each 3-year certification period to demonstrate the cascading capabilities of the ROs. 
Currently, major exercises are generally table-top exercises. 


iv. Management guidelines 


e Following consultation with stakeholders, develop a series of management guidelines to 
describe and implement the governance structure proposed in CCG’s discussion paper. 
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ANNEX 2: RESPONSE ORGANIZATION FEES 


In 1995, following extensive consultations with industry, amendments to the Canada 
Shipping Act (CSA) established the current private sector marine oil spill response regime to 
supplement Coast Guard’s existing capabilities. Five Response Organizations (ROs), each 
capable of responding to an oil spill of up to 10,000 tonnes through cascading, were established 
across Canada. All potential polluters are required to share the costs of this preparedness 
capacity through fees charged and collected by the ROs. As a result of several objections, the 
proposed fees published in the Canada Gazette in September 1995, were amended by the 
Minister of Fisheries and Oceans. These amendments, announced on April 3, 1998, represent a 
30% reduction to the proposed $30 million annual costs of the regime to users, based on existing 
volumes. The charts outlined below demonstrate the amendments to the fees and the formula 
upon which they are based. 


The fees proposed by the ROs included: initiation fees; registration fees; and the Bulk Oil 
Cargo Fee (BOCF) which is a fee levied on each tonne of oil shipped in Canada. They are 
intended to recover the response organizations’ costs of maintaining a 10,000 tonne preparedness 
and response capability. The differences in the BOCF rates are based on the costs of 
preparedness against the volume of oil transshipped by water in each RO’s Geographic Area of 
Response (GAR). In other words, the fee charged in the Great Lakes is higher in Eastern Canada 
because of the modest volume of oil shipments in that region. 


The table below summarizes the proposed fees published by the ROs in September 1995 
and the April 1998 amendments: 


PTMS* 


Fee not 


WCMRC’ GLRC ECRC* 


Gazetted Proposed at $200 plus all applicable taxes by above four 


Initiation Fees 


Rate ROs proposed 
Amended Approved at $200 plus taxes for above three Fee not n/a 
Rate ROs approved 


$100 plus 
all taxes 
Fee not 

approved 


Gazetted 
Rate 
Amended 
Rate 


Gazetted 
Rate 
Amended $450 only Single GAR: $450 plus all applicable taxes 
Rate Multiple GARs: $750 plus all applicable taxes 


Gazetted $1.52 $1.85 44.8 cents 22.5 cents 
Rate 


Amended 94.1 cents $1.368 34.3 cents no change 
Value of 57.9 cents 48.2 cents 10.5 cents | 30 cents n/a 
ie ee NS le 
% Decline 38.1% 26.1% decline 23.4% 68.2% n/a 


Gazetted Same rate as that proposed for all other oil products 
Rate 


cn = 
Rate 


Costs that are eligible to be recouped against the BOCF are set out in the Marine 
Environment Protection Plan (MEPP) formula. This formula, developed during the industry- 
initiated MEPP consultation process which led to the establishment of the current regime, is 
outlined below: 


Bunker Fee not proposed by above 4 ROs 
Capacity 


Fee 


Not applicable 


Registration $450 plus all applicable taxes for all five ROs 


Fees 


BOCF (all 
products 
except 

| asphalt) 


BOCF 
(asphalt only; 
50% 

of BOCF for 
| all oil 
products) 


* Western Canada Marine Response Corporation 
* Great Lakes Response Corporation 

* Eastern Canada Response Corporation 

> Atlantic Emergency Response Team Inc. 

° Point Tupper Marine Services Ltd. 


The MEPP Formula 


e BOCF = Forecasted annual net expense divided by forecasted annual volume. 


e Forecasted Net Expense = Debt servicing + operating expenses, including depreciation + 
return on equity less revenue from forecasted registration fees plus/minus previous year’s 
operating surplus/deficit. 
Forecasted Annual Volume = volume of bulk oil unloaded + volume loaded for 


international destinations and North of 60° latitude at designated oil handling facilities 
and where applicable bulk oil cargo transferred between ships. 

BOCF charged is calculated by multiplying the BOCF rate by the applicable volume 
loaded or unloaded at designated oil handling facilities and where applicable bulk oil 
cargo transferred between ships. 


ANNEX 3 


MAPS OF ALL EQUIPMENT DEPOT SITES 
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